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 1.  TIME:  9:00   CASE#: MSC09-02996 
CASE NAME: BOSCO CREDIT LLC VS. LOZANO 
SPECIAL SET HEARING ON: APPLICATION FOR ORDER OF SALE OF DWELLING 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The application is granted.  No opposition has been filed.  Reviewing the application, the Court 

notes that the moving papers competently set forth that, although the property is the judgment 

debtor’s residence, there is no homestead declaration filed with the Recorder’s office.  The 

papers also provide a competent estimate of the market value and the current indebtedness, 

indicating that sale of the home would result in a bid sufficient to pay at least some part of the 

judgment.  (See C.C.P. § 704.780(b).) 

 

  

 2.  TIME:  9:00   CASE#: MSC15-00203 
CASE NAME: KENNEDY VS. SHAPELL INDUSTRIES 
HEARING ON MOTION FOR DETERMINATION OF GFS 
FILED BY CALIFORNIA MANTEL & FIREPLACE, INC. 
* TENTATIVE RULING: * 
 
The Court continued this matter from February 14, 2018, requesting that counsel provide a 

supplemental declaration.  Counsel’s supplemental declaration adds that the alleged claims 

involving finish carpentry and trim were $5,992.01, and that California Mantel disputes the claim.  

It further states that the settlement amount was reached after review of the notices of claims, 

defect listing/cost estimate by category, cost estimate by address, cost summary by category 

and cost summary by address.  This is minimally sufficient under the circumstances of this case, 

and the motion is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-00203 
CASE NAME: KENNEDY VS. SHAPELL INDUSTRIES 
HEARING ON MOTION FOR DETERMINATION OF GFS 
FILED BY PADILLA CONSTRUCTION 
* TENTATIVE RULING: * 
 
The Court continued this matter from February 14, 2018, requesting that counsel provide a 
supplemental declaration.  Counsel’s supplemental declaration adds that the alleged claims 
involving stucco defects at the homes were $20,000; and that Padilla Construction, disputes the 
claim.  It further states that the settlement amount was reached after review of the notices of 
claims, defect listing/cost estimate by category, cost estimate by address, cost summary by 
category, cost summary by address, and photographs of the conditions.  This is minimally 
sufficient under the circumstances of this case, and the motion is granted. 
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 4.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA, INC. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to March 14, 2019 at 9 a.m. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA, INC. 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY AETNA, INC.  & AETNA HEALTH OF CALIFORNIA INC. 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to March 14, 2019 at 9 a.m. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA, INC. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY AETNA, INC.  & AETNA HEALTH OF CALIFORNIA INC. 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to March 14, 2019 at 9 a.m. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00079 
CASE NAME: GUEVARA VS. THE MONEY SOURCE 
HEARING ON MOTION FOR RELIEF UNDER CCP 473 AND/OR RECONSIDERATION 
FILED BY ALICIA GUEVARA 
* TENTATIVE RULING: * 
 

Plaintiff’s counsel seeks to set aside the Court’s prior order concerning and discovery 

both under Code of Civil Procedure section 473 and 1008.  Much of the presentation consists of 

re-argument of the underlying motion.  Plaintiff’s counsel states that on January 3, 2019, after 

review of defense counsel’s declaration of that same date, she immediately advised that the 

“second wave” of written discovery would be withdrawn.  Defense counsel then filed another 

declaration with the Court, advising that the request had been withdrawn.  This was known to 

the Court when the tentative decision was issued and was mentioned in the court’s decision.  

Thus, it is not grounds for reconsideration. 

Plaintiff’s counsel asserts that due to a problem with its File&Serve Xpress Account, she 

was not able to file a responsive declaration with the Court, or to request to appear by 
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telephone.  The Court permits requests to appear by telephone to be made by faxing the 

request to Department 39.  Accordingly, the request still could have been made, and it would 

have been granted.   

As to plaintiff’s inability to pay, given that counsel indicates that it was counsel’s fault, 

perhaps counsel and her client can negotiate sharing of the payment. 

Finally, the Court’s order was based on the course of conduct occurring over the last 

several months, not simply whether the second-wave written discovery was withdrawn on 

November 27 or January 3.  Accordingly, even plaintiff’s counsel’s mistake concerning making a 

telephonic appearance for the hearing is not the reason for the Court’s ruling.  The motion to set 

aside and/or for reconsideration is denied. 

Defendant’s request for further sanctions is denied. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02350 
CASE NAME: SMITH VS. WHEELS FINANCIAL GROUP 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY WHEELS FINANCIAL GROUP, LLC 
* TENTATIVE RULING: * 
 
Hearing vacated by stipulation of the parties. 

 

  

 9.  TIME:  9:00   CASE#: MSL17-05093 
CASE NAME: GOLDSTEIN VS. ASC BERKELEY 
HEARING ON MOTION FOR ATTORNEYS FEES AND COSTS 
 FILED BY ASC BERKELEY INC. 
* TENTATIVE RULING: * 
 
The motion competently establishes the application of a contractual attorney fee clause, and the 
reasonableness of the fee, based on the hourly rate and the number of hours spent.  There is no 
opposition.  The motion is granted. 
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10.  TIME:  9:00   CASE#: MSL18-02993 
CASE NAME: BOYKIN VS. NAVARRO 
HEARING ON MOTION TO COMPEL PLAINTIFF'S RESPONSES TO DISCOVERY 
FILED BY RONALD NAVARRA 
* TENTATIVE RULING: * 
 
Defendant’s moving papers competently establish that the discovery in question was served at 
the proper address, and that no response was received, even after a follow-up letter was sent.  
There is no opposition.  The motion is granted.  Defendant is to provide responses to the Form 
Interrogatories, Special Interrogatories, and Request for Production of documents, no later than 
March 21, 2019. 

 

  

11.  TIME:  9:00   CASE#: MSL18-07106 
CASE NAME: 956 HOLDINGS, LLC VS.  SPRINGHILL HOMES 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY SPRINGHILL HOMES, LLC 
* TENTATIVE RULING: * 
 
Hearing required. 

I. BACKGROUND 

 Plaintiff 956 Holdings and Defendant Springhill Homes own adjoining parcels of land in 

the City of Lafayette.  956 Holdings owns Parcel A (or the McGrane lot) and Springhill owns 

Parcel B (or the Springhill lot), which abuts Reliez Station Lane on the west.   At one point, both 

parcels were owned by 956 Holdings, but Parcel B was sold.   

When Parcel B was sold, it was made subject to certain easements: a Landscape 

Easement, which gives 956 Holdings, as the owner of Parcel A, the right to control landscaping 

(including fencing) within a defined portion of Parcel B.  In addition, a Sewer Line, with an 

authorizing easement, runs through Parcel B, serving Parcel A, and connecting to the main 

sewer line on the west side of Parcel B.  The owner of Parcel B may not build on the area of the 

easement.  The current development plan for the house on Parcel B would sit on top of the 

existing sewer line and easement, which is not permitted.  The owner of Parcel B, however, has 

the right to relocate the sewer line to a specified area on the south and west of the property.  

(Apparently, this was done as part of a lot-line adjustment that was done in order enlarge Parcel 

B, because the City had determined that Parcel B was too small to permit development.  The 

sewer and landscape easements were then agreed to in order to give Parcel A the ability to 

control landscaping in some of the area that had become part of Parcel B due to the 

adjustment.) 

Currently, Parcel B is undeveloped, and Springhill wants to build a large home on it.  

That’s why they bought it.  The City of Lafayette has tentatively approved construction of a 

home on the property.  956 Holdings claims that the nature of the construction would be 
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contrary both to the Landscape Easement (because it would allow a fence to be built where 

not permitted), and the Sewer Line Easement, because it also would be within the Landscape 

Easement, and would not be in the specified area for a new sewer line.  956 Holdings alleges 

that Springhill has threatened to commence construction in a manner inconsistent with the 

easements.  956 Holdings also asserts that the construction would result in removal of trees 

and vegetation in the area of the landscape easement and the disruption of the sewer line, 

which serves an existing home on Parcel A.  Springhill claims that the fence will not disrupt 

the Landscape Easement, and that the Sewer Line and easement will be re-routed to an area 

south of the house, as permitted by the easement.  The City’s approval of building on Parcel B, 

however, is conditioned on obtaining a quitclaim deed from 956 Holdings, in essence 

acknowledging that the fencing and the relocated sewer line are not barred by the prior 

easements. 

As to the fence, Springhill says it is not located in the landscape easement, that they 

have not submitted any plans to clear anything on the landscape easement area, and that no 

fence will be built without assuring that it complies with the applicable terms of the easements.   

Plaintiff’s engineer, Douglas Flett, attests that a fence proposed by Springhill (and 

tentatively approved by the City) would improperly encroach on the landscape easement. He 

also attests that a proposed new sewer line would encroach on the landscape easement and is 

not within the area permitted for an alternative sewer line by the sewer line easement.  (See 

diagrams attached as Ex. 13 to McGrane Declaration.)  These diagrams seem to show a 

proposed fence encroaching partly on the Landscape Easement.  In reply, Springhill submits a 

supplemental declaration of Darryl Alexander, purporting to show that the sewer line would be 

permissible. (The supporting Exhibit C, purporting to show this, is difficult for the Court to 

interpret absent a larger version and/or some explanation or other visual highlighting.)   

II. LEGAL STANDARDS 

956 Holdings brought this action for declaratory relief (a “cause of action” for injunctive 

relief has been dismissed), alleging that there is a controversy about the proper application and 

compliance with the sewer line easement and landscape easement. (It appears that the case 

should have been brought as an unlimited jurisdiction case, because declaratory relief actions 

are classified as limited jurisdiction cases only where they either involve cross-complaints for 

indemnity or non-binding fee arbitration.  (C.C.P. § 86(a)(7).))  956 Holdings also recorded a 

notice of lis pendens.  Defendant Springhill now moves to expunge the lis pendens.   

The “cloud” on title created by a lis pendens continues so long as the litigation is pending 

and creates a potential for injustice to the property owner. The Legislature has therefore 

authorized procedures by which a lis pendens may be removed (“expunged”).  (See Palmer v. 

Zaklama (2003) 109 Cal.App.4th 1367, 1375-1376 [discussing legislative history of 

expungement statutes].)     

The lis pendens must be ordered expunged if it is improper because (a) the pleading on 

which it is based does not contain a “real property claim,” [CCP § 405.31]  or (b) the party who 

recorded the lis pendens cannot establish the “probable validity” of the real property claim by a 
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preponderance of the evidence. [CCP § 405.32]  (See Castro v. Superior Court (2004) 116 

Cal.App.4th 1010, 1017.)   

A "real property claim" is any cause of action which, if meritorious, would affect title to, or 
the right to possession of, specific real property; or the use of an easement identified in the 
pleading other than an easement obtained pursuant to statute by any regulated public utility. 
(CCP § 405.4.)      

 
   “Probable validity” of the claim for purposes of avoiding expungement means that it is 

more likely than not that the party who asserted the real property claim will obtain a judgment on 

the claim in his or her favor. (CCP § 405.3 [“will obtain a judgment against the defendant on the 

claim”]; Howard S. Wright Const. Co. v. Superior Court (2003) 106 Cal.App.4th 314, 319, fn. 5.)   

Although defendant is the moving party, the burden is on the party opposing the 

expungement motion--i.e., the plaintiff claimant--to establish the probable validity of the 

underlying real property claim by a preponderance of the evidence. (CCP §§ 405.30, 405.32; 

Howard S. Wright Const. Co. v. Superior Court (2003) 106 Cal.App.4th 314, 319.) 

 In effect, an expungement motion requires the court to conduct a "mini-trial" on the 

merits of the real property claim. (Greenwald & Asimow, Cal. Prac. Guide: Real Property 

Transactions (The Rutter Group 2008), §11:708.) The plaintiff claimant (in opposing 

expungement) must, at the very least, establish a prima facie case; then, if defendant (the 

moving party) makes an appearance, the court must then consider the relative merits of the 

parties' respective positions and make a determination of the probable outcome of the litigation. 

(See Howard S. Wright Const. Co., supra, 106 Cal.App.4th at 319-320.) 

 The court is required to "direct" an award to the prevailing party of the attorney fees and 

costs of making or opposing the motion unless it finds that either the other party acted with 

substantial justification; or other circumstances make the imposition of attorney's fees and costs 

unjust. (CCP § 405.38.) 

III. Analysis 

It is well established that a party may state a cause of action for a declaratory judgment 

by showing that there is a controversy between the parties that needs to be resolved, even if the 

substance of the matter were to be determined adversely to the plaintiff.  (Guinn v. San 

Bernardino (2010) 184 Cal.App.4th 941, 951; Qualified Patients Assn. v. Anaheim (2010) 187 

Cal.App.4th 734, 756; Maguire v. Hibernia Savings & Loan Soc. (1944) 23 Cal.2d 719, 729.)  In 

this instance, it appears that even if plaintiff is wrong on the merits, there is some “benefit” to it 

from resolving the issue.  In particular, if plaintiff is obligated to provide a quitclaim deed back to 

defendant, plaintiff needs to know this, so that it can act accordingly and avoid any liability that 

might accrue from failure to promptly do so.  Despite the availability of declaratory relief, 

however, the Court is not inclined to find that a declaration completely adverse to the plaintiff 

would constitute a “judgment against the defendant” for purposes of the expungement statute.   
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The Court notes that it appears that no one contests the validity of either easement.  The 

issue is whether the building plans as approved by the City comply with the terms of the 

easements. 

This does appear to constitute a “real property claim,” within Code of Civil Procedure 

section 405.4, because it involves the use of an easement.   

In essence, it appears that in order to decide the motion, the Court must make a 

tentative decision on the actual location of the proposed fencing and relocated sewer line, 

resolving the dispute between the two engineers.   

Springhill argues that in the event that the lis pendens is not expunged, a bond of 

$500,000 should be required.  (Plaintiff is willing to agree to a nominal bond.) Alternatively, if the 

lis pendens is expunged, Springhill offers a $5,000 bond.  No real justification for these figures 

has been provided, however.   

The statute directs the Court to award attorney’s fees for the motion, unless it finds that 

the losing party acted with substantial justification, or special circumstances would make an 

award unjust.  If the Court were to grant the motion, based on the conclusion that the currently 

approved plans do not show any encroachment on the existing easements, the Court will 

consider granting fees in favor of the moving party.   

As to Springhill’s objections to 956 Holdings’ evidence, the Court rules as follows:  

1. (Parts of Sherrill McGrane Dec.) Sustained.  

2. (Par. 9 and portions of Par. 10 of Lawson Dec.) Sustained.  

3. (Par. 9 of Flett Dec.)  Sustained. 

 

  

12.  TIME:  9:00   CASE#: MSN19-0183 
CASE NAME: AIELLO VS. PAULSON 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED BY JOAQUIN JOSEPH AIELLO 
* TENTATIVE RULING: * 
 
The moving papers competently establish that defendant did not file an action to foreclose on 
the lien within ninety days after the lien was recorded, and that the lien has not been released.  
There is no opposition.  The motion is granted, including the request for $1,050 in attorney fees 
and $225 in costs. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   02/28/19 

 
 

- 8 - 

13.  TIME:  9:00   CASE#: MSRA18-0001 
CASE NAME: BROWN VS. ALAMEDA COUNTY EMPLOYEES’ RETIREMENT ASSOC. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY ALAMEDA COUNTY EMPLOYEES' RETIREMENT ASSOCIATION 
* TENTATIVE RULING: * 
 

The demurrers by the Alameda County Superior Court (Alameda Court) and the 

Alameda County Employees’ Retirement Association (ACERA) are sustained without leave to 

amend.  As public entities, these defendants are immune from liability for the 

misrepresentations, fraud, and breach of duty plaintiff alleges.  (See Gov. Code §§ 815, 818.8; 

see also Masters v. San Bernardino County Employees’ Retirement Association, (1995) 32 

Cal.App.4th 30, 42-43.) 

 

Plaintiff Valerie M. Brown alleges that she was misinformed as to the requirements for 

taking a lump-sum rollover of her 30-year accrued retirement as an employee of the Alameda 

Court.  She alleges that she was told the process for calculating her final retirement benefit 

would take months, that in the meantime she could take monthly benefits, and that once the 

calculations were done she could take a lump-sum rollover.  Her later request for rollover 

was denied based on her initial election for monthly payments.  In addition, she contends that 

she was told her sick leave would be payable in cash, not merely credited toward her service 

for retirement.   

 

In sustaining demurrers to the first amended complaint, the Court provided specific 

instructions.  The Court noted that in her conspiracy claim as against the Alameda Court, 

plaintiff failed to plead facts supporting the conspiracy or any overt acts.  See AREI II Cases 

(2013) 216 Cal.App.4th 1004, 1022.)   The Court further directed her to plead the acts constituting 

fraud with specificity, i.e., alleging the fraudulent representation, by whom it was made, and 

when.  (See Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157.)  Most 

importantly, because plaintiff brought a single form cause of action for intentional tort that 

combined various claims (fraud, breach of fiduciary duty, etc.), the Court could not assess what 

causes of action might be subject to governmental immunity and therefore ordered plaintiff to 

“state which causes of action she intends to bring” against these entities.   (See, e.g., Gov. 

Code § 818.8; Krolikowski v. San Diego City Employees' Retirement System (2018) 24 

Cal.App.5th 537, 551.)   

 

Plaintiff now brings both an intentional tort claim and a separate fraud claim.  Plaintiff 

also makes vague, single-sentence references to a breach of fiduciary duty in the attachments 

to the fraud claim.  (See generally, Attachment pp. 16-18.) 

 

I. Alameda Court 
 

Plaintiff’s overarching allegation is that the Alameda Court “collaborated” with ACERA to 

omit material facts.  She alleges that the Alameda Court was the “sole source of ACERA rollover 

notification,” “provided misleading advice,” “took responsibility for a call” with plaintiff’s financial 
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advisor, and because ACERA never responded to plaintiff’s requests, “it esd [sic] apparent that 

the Court stalled” providing information.  She alleges that the Alameda Court represented that 

she did not qualify for an EPIC fund rollover during the financial advisor call and concealed her 

rights of rollover during a qualified period. Further, the Alameda Court delayed notice of the 

rollover event and refused to otherwise assist her.  Page 7 of her complaint lists acts the Court 

allegedly undertook, including: 1) misleading plaintiff that a balance did exist; 2) shifting the 

obligation to pay to ACERA; 3) convincing plaintiff to engage and follow advice with” ACERA; 4) 

failing to provide plaintiff with adequate notice of her 5-day rollover rights; and 5) failing to 

disclose a pre-existing law which “zeroes out a balance due on separation.”  

 

Plaintiff’s theories of liability sound entirely in misrepresentation/fraud.  The Court is 

immune from such claims.  (Gov. Code § 815.)  Nor is it liable for injuries caused by 

misrepresentations of its employees, whether negligent or intentional, that interfere with a 

plaintiff’s financial interests.  (Gov. Code § 818.8; see Johnson v. State of California (1968) 69 

Cal.2d 782, 800 [“In short, ‘misrepresentation,’ as a tort distinct from the general milieu of 

negligent and intentional wrongs, applies to interferences with financial or commercial interest. 

The Legislature designed section 818.8 to exempt the governmental entity from this 

type of liability.”].)   

 

II. ACERA 
 

Plaintiff has pled more detail and clarity concerning conversations with ACERA 

personnel.  She emailed with Thuhang Hoang and attempted to confirm her payment.  

In addition, Ms. Huong indicated that the final retirement calculations would not be available 

before April, yet plaintiff had already received a distribution check and thus would have been 

disqualified from changing her election to lump-sum before the final calculations would become 

available. Finally, plaintiff alleges that ACERA presented her with only the single option of 

lifetime monthly benefits when she attended the retirement planning seminar.  

 

But putting aside whether these satisfy the pleading requirements, ACERA is a public 

entity that benefits from the same immunity as the Alameda Court.  (Gov. Code §§ 811.2 

[defining public entity], 815, 818.8.)  Plaintiff argues that the pattern of misrepresentation across 

time allowed ACERA to “cover up an unlawful coordinated effort to violate the administration of 

pension rights.”  But this misapprehends the nature of the immunity.  The number of alleged 

misrepresentations does not determine whether immunity applies to a public entity. 

 

III. Conclusion 
 

Plaintiff cannot plead an action to which these defendants are not immune, making 

further amendment futile.  Accordingly the demurrers of the Alameda Court and ACERA are 

sustained without leave to amend. 
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14.  TIME:  9:00   CASE#: MSRA18-0001 
CASE NAME: BROWN VS. ALAMEDA COUNTY EMPLOYEES’ RETIREMENT ASSOC. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY SUPERIOR COURT OF CALIFORNIA, COUNTY OF ALAMEDA 
* TENTATIVE RULING: * 
 
See Line 13. 

 

 

 


